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This  report  was  originally  researched  and 
written  by  former  Assistant  Attorney  General 
Andra  R.  Hotchkiss  who  has  since  left  the 
Attorney  General's  office  to  enter  private 
practice. 


FOREWORD 


The  activities  of  the  Medicaid  Fraud  Control  Unit 
demonstrate  Attorney  General  Bellotti's  commitment  to  the 
prosecution  of  white  collar  crime,  to  the  improvement  of  the 
Medicaid  system,  and  to  the  protection  of  those  of  our  citizens 
-  particularly  the  elderly  -  who  are  unable  to  protect 
themselves. 

Health  care  providers  who  defraud  the  Medicaid  system  are 
the  quintessential  white-collar  criminals.   Respected  and  highly 
trained  professionals  and  successful  businesspeople ,  Medicaid 
providers  who  defraud  the  Medicaid  system  are  taking  advantage 
of  their  privileged  positions  in  society  to  drain  the  finances 
of  a  social  welfare  program  established  to  meet  the  essential 
medical  needs  of  those  of  our  citizens  whose  medical  costs 
exceed  their  ability  to  pay. 

As  health  costs  have  risen  and  the  Medicaid  program  has 
expanded  to  be  the  single  most  expensive  program  in  the  state 
budget  -  costing  1.2  billion  dollars  a  year  -  and  as  many 
beneficiaries  have  felt  the  painful  impact  of  necessary  budget 
cuts,  some  providers  have  taken  advantage  of  their  access  to  the 
payment  system  by  billing  and  accepting  payment  for  goods  and 
services  they  never  provided  and  never  intended  to  provide. 
Medicaid  fraud  is  provider  fraud  -  the  total  amount  of  Medicaid 
money  stolen  by  providers  is  estimated  to  be  far,  far  greater 
than  the  amount  stolen  by  recipients, 
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Whether  they  steal  money  earmarked  for  wheelchairs,  dental 
work,  prescription  drugs,  psychological  testing,  psychiatric 
therapy,  or  improved  nursing  home  environments,  the  providers 
who  steal  from  the  Medicaid  system  are  ensuring  that  the  money 
they  steal  will  never  pay  for  medical  services  to  the  people 
who  need  them  most.   When  providers  steal,  the  Medicaid  budget, 
already  beset  by  serious  cost  control  problems,  goes  to  those 
who  need  it  least. 

Though  he  steals  from  the  Commonwealth,  the  Medicaid 
provider  who  steals  must  also  be  seen  as  stealing  from  the 
Medicaid  recipient  who  needs  a  wheelchair,  heart  medication,  or 
a  good  nursing  home  to  live  in  in  his  later  years.   And  more 
often  than  not,  the  Medicaid  provider  who  steals  is  stealing 
from  an  elderly  person,  because  more  than  half  of  the  Medicaid 
budget  pays  for  services  to  the  elderly. 

This  Medicaid  provider  who  steals  is  already  a  professional 
or  businessperson -who  is  far  more  financially  secure  than  most 
citizens.   Yet  he  takes  the  money  designated  to  meet  people's 
basic  and  important  medical  needs  and  uses  it  to  enrich 
himself.   Custom-designed  homes,  travel,  expensive  cars,  food, 
clothing,  new  business  investments  -  these  are  some  of  the 
things  Medicaid  providers  have  bought  with  the  money  which  was 
set  aside  by  the  Commonwealth  to  meet  peoples'  basic  medical 
needs.   Meanwhile,  Medicaid  recipients  go  without  services  they 
need,  and  nursing  home  residents  live  in  degraded  surroundings, 
without  the  money  they  need  to  buy  adequate  clothing  or 
personal  goods. 
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Though  the  result  is  not  always  so  direct  -  and  the 
provider  may  think  he  is  "just"  stealing  from  the  Commonwealth, 
another  faceless  bureaucracy,  fraud  by  Medicaid  providers  must 
always  be  seen  as  stealing  from  people  in  need,  because  money 
stolen  from  the  Medicaid  budget  is  money  which  cannot  be  used 
to  provide  care,  services,  or  living  space  to  those  who  need  it 
most. 

The  Medicaid  budget  is  not  unlimited.   At  $1.2  billion  a 
year,  the  Massachusetts  Medicaid  budget  has  doubled  since  1976, 
and  now  almost  equals  the  entire  Medicaid  budget  for  the  United 
States  in  1966,  the  year  the  program  was  begun  ($1.5  billion). 
It  pays  for  all  or  part  of  the  costs  of  three  of  every  four 
nursing  home  residents  in  Massachusetts. 

The  Commonwealth  is  engaged  in  serious  efforts  to  control 
health  costs,  as  taxpayers  can  no  longer  afford  to  give  carte 
blanche  to  increasing  health  expenditures.  Most  clearly,  the 
taxpayers  cannot  afford  to  give  carte  blanche  to  white  collar 
criminals  who  use  their  positions  as  medical  professionals  and 
providers  to  steal  Medicaid  money  for  their  own  use. 

The  need  to  protect  citizens  is  even  more  clear  when 
nursing  home  patients  are  abused  or  neglected.   The  victims  are 
often  the  most  frail  and  elderly  patients  who  are  the  least 
able  to  protect  themselves  from  abuse  or  neglect  caused  by 
employee  stress  or  by  too  little  concern  for  their  needs. 
Nationally,  elder  abuse  -  occurring  either  in  an 
institutionalized  setting  or  within  the  community  -  is  being 
recognized  as  a  growing  problem.   A  congressional  subcommittee 
says  that  1.1  million  senior  citizens  were  abused  last  year,  an 
increase  of  100,000. 
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For  these  reasons,  Attorney  General  Bellotti  established  a 
Medicaid  Fraud  Control  Unit  in  1978,  and  has  maintained  a 
highly  effective  Unit  ever  since  that  time.   Rated  as  one  of 
the  most  effective  state  Units  in  the  nation,  the  Massachusetts 
Medicaid  Fraud  Control  Unit  has  investigated  more  than  1000 
cases  of  alleged  provider  fraud.   It  has  recovered  or 
identified  for  recovery  more  than  $8  million  dollars,  has 
convicted  147  Medicaid  providers  or  their  employees  and 
resolved  another  50  cases  with  Court-ordered  dispositions,  and 
has  sent  20  white  collar  criminals  to  jail.   The  Unit  has  also 
investigated  more  than  200  cases  of  patient  abuse  or  neglect, 
prosecuted  15  abuse  cases,  and  resolved  12  abuse  cases  with 
criminal  convictions  or  court-supervised  remedies. 

By  bringing  these  cases  of  white-collar  crime  in  the 
Medicaid  program  to  the  attention  of  the  Massachusetts 
judiciary,  Attorney  General  Bellotti  has  had  a  significant 
impact  upon  the  sentencing  of  white  collar  criminals  in 
Massachusetts.   The  former  Chief  Justice  of  the  Trial  Courts, 
Judge  Lynch,  has  noted  that  as  a  result  of  Medicaid  fraud 
prosecutions,  he  and  a  number  of  his  judicial  colleagues  have 
imposed  prison  sentences  upon  "first  offenders"  -  convicted 
health  care  providers  with  no  previous  criminal  records. 

In  addition  to  these  criminal  prosecutions,  the  Medicaid 
Fraud  Control  Unit  has  worked  to  secure  improved  Medicaid  laws, 
regulations,  and  program  administration.   The  Medicaid  False 
Claims  Act  and  the  Patient  Abuse  Reporting  Act  were  adopted  in 
1980,  and  the  Nursing  Home  Receivership  Act  in  1981.   The  Unit 
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has  worked  for  clarified  provider  billing  requirements, 
improved  computer  screening  for  fraud,  and  enforcement  of  the 
rule  that  providers  may  not  charge  more  for  Medicaid  services 
than  they  charge  to  private  patients.   The  Unit  has  contributed 
to  stronger  law  and  policy  at  the  federal  level.   It  is 
frequently  invited  to  train  other  states  in  Medicaid  fraud  and 
patient  abuse  investigations  and  prosecutions. 

All  of  these  results  achieved  by  the  Medicaid  Fraud  Control 
Unit  demonstrate  Attorney  General  Bellotti's  active  concern 
with  controlling  white-collar  crime,  with  improving  the 
Medicaid  system,  and  with  protecting  Medicaid  recipients  - 
especially  the  frail  elderly  -  from  criminal  fraud,  abuse  and 
neglect. 
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A.  INTRODUCTION 

1.    Role  of  the  Medicaid  Fraud  Control  Unit 

Since  its  establishment  by  Attorney  General  Francis  X. 
Bellotti  more  than  six  years  ago,  the  Medicaid  Fraud  Control 
Unit  has  been  responsible  for  the  investigation  and  criminal 
prosecution  of  health  care  providers  who  defraud  the 
Commonwealth's  Medicaid  Program  or  who  abuse  or  neglect 
patients.   The  Unit,  directed  by  Assistant  Attorney  General 
Donald  P.  Zerendow,  is  an  outgrowth  of  the  Attorney  General's 
Nursing  Home  Task  Force,  which  was  begun  in  1977,  before  the 
federal  government  recognized  the  need  for  a  national  effort  to 
control  Medicaid  provider  fraud. 

Attorney  General  Bellotti  established  the  Unit  in  1978 
pursuant  to  new  legislation  adopted  by  the  United  States 
Congress.   Recognizing  that  the  Medicaid  program  was  losing 
substantial  sums  of  money  nationally  through  provider^ raud  and 
abuse,  because  fraud  detection  and  enforcement  had  historically 
been  a  weak  part  of  the  program,  Congress  adopted  legislation 
to  provide  for  90%  funding  of  state  Medicaid  Fraud  Control 
Units,  with  75%  federal  funding  after  the  first  three  years. 
The  Massachusetts  Medicaid  Fraud  Control  Unit  has  been 
federally  certified  since  1978  and  benefits  from  this  federal 
financial  participation. 

Investigating  and  prosecuting  Medicaid  provider  fraud  is  a 
major  responsibility  in  Massachusetts,  as  the  Massachusetts 
Medicaid  Program  is  the  largest  item  in  the  state  budget.   The 
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Medicaid  Program  is  budgeted  to  pay  Medicaid  providers 
approximately  $1.2  billion  in  fiscal  year  1985.   This  budget  has 
virtually  doubled  since  fiscal  year  1977.   The  Massachusetts 
Medicaid  budget  ranked  seventh  largest  in  the  nation  in  federal 
fiscal  year  1985. 

The  Commonwealth's  18,000  Medicaid  providers  are  a  diverse 
group,  ranging  from  institutions  such  as  nursing  homes  and 
hospitals  to  individual  health  practitioners  such  as  physicians, 
psychiatrists,  dentists,  pharmacists,  psychologists  and 
podiatrists.   Also  participating  are  outpatient  clinics  and  home 
health  agencies,  ambulance  and  other  transportation  companies, 
clinical  laboratories,  pharmacy  companies,  and  suppliers  of 
durable  medical  equipment  such  as  wheelchairs  and  hospital  beds. 
In  Massachusetts,  ownership  of  health  care  providers  ranges  from 
large  multistate  corporations  to  small  family  proprietorships 
and  individual  professional  corporations. 

Because  of  the  complex  and  specialized  nature  of  financial 
reimbursement  fraud  by  health  care  providers,  the  criminal 
investigations  conducted  by  the  Medicaid  Fraud  Control  Unit 
require  specialized  knowledge  and  take  several  months  to  be 
completed.   For  this  reason  the  Attorney  General  has  sought,  and 
the  Chief  Justice  of  the  Superior  Court  has  convened,  a  series 
of  nine  Special  Grand  Juries  for  the  specific  purpose  of 
investigating  Medicaid  fraud,  patient  abuse,  and  related  crimes. 

Each  Special  Grand  Jury  has  met  for  six  months,  plus  any 
additional  time  required  to  complete  an  investigation.   The 
first  Special  Grand  Jury  was  authorized  in  1978.   The  ninth 
Special  Grand  Jury  is  currently  in  session.   In  total,  the 
Special  Grand  Juries  have  been  in  session  for  more  than  4  1/2 
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years,  conducting  the  majority  of  investigations  of  health  care 
provider  fraud  in  the  Commonwealth,  and  issuing  most  of  the 
indictments  resulting  from  the  Unit's  efforts. 
2.   Results  -  Overview 

In  its  first  six  years  of  full  operation,  the  Massachusetts 
Medicaid  Fraud  Control  Unit  has  investigated  more  than  a 
thousand  cases,  covering  the  full  range  of  provider  groups.   The 
Unit  has  criminally  convicted  or  secured  admissions  of  guilt 
from  197  persons  -  185  individuals  or  corporations  who  defrauded 
the  Medicaid  system  or  committed  other  financial  crimes 
impacting  on  medical  costs,  and  twelve  persons  who  committed 
patient  abuse. 

In  addition  to  securing  these  criminal  convictions,  the  Unit 
has  identified  more  than  $8  million  in  money  owed  to  the 
Commonwealth  or  to  patients.   The  Unit  has  collected  this  money 
directly  or  through- the  courts,  or  referred  the  amounts  to  the 
Department  of  Public  Welfare,  or  Revenue,  or  the  Rate  Setting 
Commission,  for  collection  or  for  reduction  in  future  rates. 
Providers  have  paid  more  than  $600,000  in  fines,  and  damages. 

More  than  $4  1/2  million  of  the  $8  million  paid  or 
identified  for  payment  comes  from  nursing  home  operators  -  $3 
million  for  cost  report  fraud  and  overcharges  to  the 
Commonwealth  or  recipients,  more  than  $1  million  for  employment 
security  and  employee  withholding  taxes  not  paid  when  due,  and 
almost  half  a  million  dollars  to  be  returned  to  patients' 
personal  needs  accounts. 
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Approximately  $700,000  of  the  total  recovered  or  identified 
for  recovery  comes  from  psychologists  and  another  $600,000  from 
physicians  and  psychiatrists.   The  high  overcharge  for 
psychology  services  is  the  result  of  one  $500,000  theft  by  a 
single  psychologist. 

The  Unit  has  collected  or  referred  for  collection 
approximately  $468,000  from  pharmacies,  $436,000  from  taxi  and 
ambulance  companies,  $360,000  from  dentists,  $215,000  from 
hospital  employees  and  purchasers  of  used  hospital  x-ray  film, 
$196,000  from  home  health  agencies,  and  $126,000  from  clinics. 

Smaller  amounts  have  been  collected  or  referred  for 
collection  from  suppliers  of  durable  medical  equipment 
($65,000),  physical  and  occupational  therapists  ($28,000), 
podiatrists  ($26,000),  medical  laboratories  ($24,000)  and 
optometrists  ($13,000). 

-  The  185  Medicaid  providers  who  were  convicted  or  who 
admitted  committing  criminal  fraud  or  related  crimes  include  74 
nursing  home  operators,  employees  or  vendors,  34  hospital 
employees  and  vendors,  21  pharmacists  and  12  pharmacy  companies, 
11  physicians,  including  5  psychiatrists,  11  dentists,  5  owners 
of  taxicab  companies  and  one  ambulance  company  owner,  three 
psychologists  and  one  assistant,  three  podiatrists,  two  owners 
of  a  durable  medical  equipment  supply-  company,  a  clinical 
laboratory  owner,  an  optometrist,  a  special  education  provider, 
and  a  state  employee. 
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In  addition,  twelve  nursing  home  employees  have  been 
convicted  of  or  admitted  committing  patient  abuse. 

In  the  majority  of  these  197  cases,  the  courts  entered 
guilty  findings  and  criminal  convictions.   In  a  smaller  number 
of  cases,  the  courts  found  sufficient  facts  but  continued  the 
cases  for  periods  of  time,  without  criminal  findings,  but  with 
probationary  conditions.   Normally,  the  courts  required  the 
defendants  whose  cases  were  continued  to  serve  probationary 
periods  and  to  pay  restitution  and  costs. 

In  all,  the  courts  convicted  147  persons  of  crimes  (125 
individuals  and  22  corporations)  and  continued  50  cases  without 
findings,  (38  individuals,  12  corporations). 

Providers  found  guilty  of  fraud  or  related  crimes  have  paid 
a  range  of  criminal  penalties,  from  a  sentence  of  three  to  five 
years  in  state  prison  to  shorter  terms  of  probation  and 
community  service  work.   Twenty  persons  have  been  sentenced  to 
prison  or  jail.   In  addition,  providers  convicted  of  Medicaid 
fraud  have  been  suspended  from  participating  in  the  Medicaid 
Program. 

In  investigating  provider  groups,  the  Unit  has  found  certain 
common  patterns  of  fraud.   Individual  providers  have  most 
frequently  been  found  to  be  billing  for  services  not  rendered  or 
billing  for  more  expensive  services  than  they  actually 
provided.   For  instance,  dentists  have  billed  Medicaid  fx>r 
filling  teeth  they  did  not  fill  or  dentures  they  did  not 
provide,  psychologists  have  billed  for  tests  they  did  not 
perform,  and  doctors  have  billed  for  examining  family  members 
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they  did  not  examine.   Psychiatrists  have  spent  15  minutes  with 
psychotherapy  patients  and  billed  Medicaid  for  50  minutes,  taxi 
companies  have  billed  for  driving  more  miles  or  carrying  more 
passengers  than  they  actually  did,  and  an  equipment  provider  has 
billed  for  motorized  wheelchairs  and  provided  ordinary  chairs  to 
recipients.   Such  overcharges  can  inflate  the  cost  of  the 
Medicaid  program  considerably,  and  because  Medicaid  recipients 
do  not  ordinarily  see  the  bills  for  the  services  they  receive, 
these  false  billing  patterns  can  be  difficult  to  detect  and 
prove. 

In  institutions  such  as  nursing  homes,  a  common  fraud 
pattern  seen  is  the  claiming  of  Medicaid  rate  reimbursement  for 
goods  or  services  not  actually  purchased,  or,  if  purchased,  not 
used  for  the  nursing  home  residents  -  for  instance,  billing  for 
work  not  done  and  keeping  false  invoices,  billing  for  remodeling 
done  at  an  owner's  home,  or  billing  for  salaries  of  employees 
who  did  not  actually  work  at  the  nursing  home.   A  second  common 
pattern  seen  is  the  stealing  of  residents'  personal  spending 
money. 

In  addition  to  the  detection  of  fraud  patterns,  the  recovery 
of  money,  and  the  conviction  of  white  collar  criminals  for  fraud 
and  patient  abuse,  the  Medicaid  Fraud  Control  Unit's  efforts 
have  resulted  in  a  number  of  legislative,  regulatory,  and 
administrative  improvements  in  the  Medicaid  system. 
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B.   RESULTS  OF  CASES  HANDLED 


Attorney  General  Bellotti  is  aware  that  criminal  cases  of 
Medicaid  provider  reimbursement  fraud  tend  to  be  very  difficult 
and  time-consuming  to  investigate  and  prosecute  sucessfully. 
The  prosecution  of  such  white  collar  crimes  -  financial  crimes 
by  health  care  providers  -  is  far  more  complicated  than 
prosecution  of  the  typical  criminal  case.   And  a  criminal  fraud 
prosecution  is  more  technically  demanding  than  civil  litigation 
to  secure  repayment  of  the  overcharges,  because  of  the  higher 
standard  of  proof  required  in  criminal  cases. 

Prosecutions  are  difficult  because  the  provider 
reimbursement  system  is  a  complicated  payment  system  involving 
voluminous  documents,  technical  billing  requirements,  and 
medical  terminology  not  immediately  clear  to  the  layman  juror. 
The  criminal  process  is  technical,  formal,  and  time-consuming, 
as  it  must  be  to  protect  individual  rights.   Proof  of  each 
illegal  act  and  its  intentional  and  purposeful  nature  must  be 
made  to  convince  a  jury,  beyond  a  reasonable  doubt,  of  each 
element  of  the  crime. 

For  all  of  these  reasons,  the  Medicaid  Fraud  Control  Unit 
must  investigate  many  more  cases  of  potential  provider  fraud 
than  it  can  prosecute _ successfully ,  and  a  major  commitment  of 
time,  expertise,  and  personnel  must  be  made  to  each  case  which 
is  prosecuted.    Every  dollar  owed  cannot  be  recovered  through 
the  criminal  process,  nor  can  every  case  be  proved  criminally. 
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Successful  criminal  prosecutions  represent  only  the  most 
provable  and  the  most  clearly  intentional  fraud.   In  many 
instances,  the  financial  overcharge  provable  criminally  does 
not  approach  the  dimensions  of  the  real  financial  loss  to  the 
Commonwealth. 

Therefore,  the  results  contained  in  this  report  should  be 
seen  as  what  they  are  -  the  work  products  of  a  Unit  focused  on 
identifying  and  proving  complicated  white-collar  crimes.   The 
criminal  convictions  and  court-supervised  resolutions  of  cases 
are  the  primary  product.   The  other  results  -  financial 
recoveries  and  sums  identified  for  civil  collection, 
disciplinary  actions  and  legislative,  regulatory,  and 
administrative  reforms  -  are  necessary  and  important,  and  in 
some  cases  are  the  basis  without  which  Medicaid  billing 
standards  cannot  be  enforced  criminally,  but  they  are  not  the 
primary  purpose  for  which  the  Unit  was  created. 

The  Medicaid  Fraud  Control  Unit  must  concentrate  its  main 
efforts  on  the  time-consuming  and  technical  job  of  identifying 
and  convicting  white-collar  criminals.   The  results,  expressed 
in  convictions  and  case  resolutions,  and  dollars  recovered  or 
identified  for  recovery,  as  well  as  improvements  made  or 
proposed  in  the  Medicaid  system,  are  necessarily  limited  by  the 
realities  of  the  Unit's  primary  responsibility  -  the 
difficulties  of  successfully  investigating  and  prosecuting 
white  collar  crime  by  health  care  providers  in  the  Medicaid 
program. 
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Attorney  General  Bellotti  sees  this  work  as  an  important 
responsibility  of  his  office,  and  in  establishing  and 
maintaining  the  Medicaid  Fraud  Control  Unit,  he  has  committed 
significant  office  resources  to  carry  out  this  responsibility 
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1 .    Physicians  and  Psychiatrists:  Short  Psychotherapy 
Sessions;  Appointments  Not  Scheduled 

The  Unit  has  investigated  a  total  of  120  physicians  who  are 
Medicaid  providers,  and  prosecuted  eleven  physicians  and  one 
corporation  criminally.   The  courts  have  found  that  ten 
physicians  have  defrauded  the  Medicaid  system.   Seven 
physicians  have  been  found  guilty  of  submitting  Medicaid  false 
claims.   Three  physicians  were  placed  on  criminal  probation, 
while  charges  were  continued  without  findings.   One  physician 
was  found  not  guilty  after  trial.   Almost  $600,000  was  paid 
directly  to  the  Commonwealth  by  physicians  or  referred  for 
collection  by  the  Department  of  Public  Welfare. 

Five  of  the  ten  physicians  found  to  have  submitted  false 
claims  to  the  Medicaid  program  were  psychiatrists.   Three  of 
these  psychiatrists  billed  for  longer  individual  psychotherapy 
sessions  than  they  actually  provided,  billing  Medicaid  for 
50-minute  sessions  while  providing  only  15-minute  or  30-minute 
sessions  to  Medicaid  patients.   Another  psychiatrist  billed 
Medicaid  for  individual  psychotherapy  while  providing  group 
therapy  to  Medicaid  patients.   The  fifth  billed  for  providing 
Medicaid  services  on  days  when  he  was  out  of  the  country. 

Two  pediatricians  billed  for  serv-ices  they  did  not  provide, 
such  as  appointments  they  never  scheduled  and  longer  medical 
sessions  than  they  actually  provided  to  patients. 
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One  of  the  pediatricians  billed  Medicaid  routinely  for 
laboratory  tests  such  as  throat  and  urine  cultures  which  he  did 
not  perform  for  his  patients.   He  also  double-billed  Medicaid 
for  services  already  billed  for  by  hospitals.  He  was  given  a 
suspended  sentence  of  3  to  10  years  in  state  prison  and  ordered 
to  perform  2,000  hours  of  community  service  in  restitution. 

The  physicians  prosecuted  criminally  paid  a  total  of 
$482,700:  $261,350  in  criminal  restitution  through  the  criminal 
courts,  plus  another  $161,800  in  civil  restitution,  $30,425  in 
fines,  $20,000  in  civil  damages,  and  $9,125  in  costs. 

In  addition,  the  Unit  collected  or  referred  more  than 
$100,000  to  the  Department  of  Public  Welfare  for  collection  from 
six  physicians  not  criminally  prosecuted.   ($108,691). 
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2.   Psychologists:   Largest  Case  of  False  Billing  By 

Individual  Practitioner 

The  largest  criminal  case  of  fraud  by  an  individual  Medicaid 
practitioner  which  the  Unit  has  uncovered  involved  a  Western 
Massachusetts  psychologist  who  stole  over  half  a  million  dollars 
-  $510,883  in  a  thirteen-month  period  -  by  billing  the  Medicaid 
Program  for  psychological  tests  which  he  never  performed.   Using 
the  names  and  numbers  of  Spanish-speaking  Medicaid  recipients 
from  hospital  records,  the  psychologist  submitted  thousands  of 
bills  for  testing  individuals  he  never  saw.   During  his  busiest 
month,  the  psychologist  submitted  1803  claims  and  was  paid 
$131,944.   During  the  13  months  in  1980  and  1981  which  his 
conviction  covered,  the  psychologist  received  half  of  all  the 
Medicaid  payments  made  for  psychology  testing  in  the 
Commonwealth. 

The  psychologist  plead  guilty  in  1982  and  was  sentenced  to 
serve  a  sentence  of  four  to  five  years  in  Walpole  State  prison. 
He  paid  $40,000  in  restitution,  with  the  remaining  $470,883 
being  referred  to  the  Attorney  General's  Government  Bureau  for 
civil  collection.   The  psychologist's  assistant,  a  Spanish 
translator,  was  also  found  guilty  after  a  jury  trial  of  being  an 
accessory  to  larceny.   She  was  sentenced  to  a  3  to  5  year  state 
prison  term.   In  June  of  1985,  her  conviction  was  reversed.   She 
is  now  awaiting  a  retrial  in  the  near  future. 
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The  Unit  has  also  convicted  two  other  psychologists  of 
billing  for  psychological  services  they  never  provided.   One 
billed  for  $70,000  in  therapy  and  consultation  services  to 
nursing  home  patients  he  did  not  see,  including  two  patients  who 
had  died.   He  plead  guilty  in  1984,  received  an  18-month 
suspended  sentence  with  5  years  probation,  and  was  ordered  to 
provide  1,000  hours  of  community  service,  and  to  pay  $92,500  in 
restitution,  fines,  and  damages. 

The  third  psychologist  plead  guilty  in  1984  to  falsely 
billing  both  Blue  Cross  of  Massachusetts  and  the  Medicaid 
Program  simultaneously  for  services  she  did  not  provide.   She 
paid  total  restitution  and  civil  damages  of  $48,175  and  was 
placed  on  criminal  probation  for  one  year. 

Altogether  the  Unit  has  investigated  nine  psychologists, 
convicting  three  psychologists  of  larceny  and  securing  civil 
restitution  from  one  other.   Potential  -  total  financial 
recoveries  amount  to  $665,904,  including  $637,987  in  restitution 
collected  or  identified  for  collection  and  $27,917  in  fines  and 
damages  paid. 


-13- 


3.   Pharmacies:   Brand  Billing,  Generic  Filling 

The  Unit  has  investigated  billing  and  dispensing  practices 
of  more  than  100  pharmacies  in  the  Commonwealth.   Since  pharmacy 
billings  are  $58  million  a  year,  or  4.5%  of  the  Medicaid 
program's  costs,  which  is  a  greater  cost  percentage  than  any 
provider  group  except  hospitals  or  nursing  homes,  the  need  for 
fraud  control  in  this  area  is  significant. 

The  Unit  has  prosecuted  22  pharmacists  criminally  for 
overcharging  the  Medicaid  Program  for  prescription  drugs.   From 
another  sixteen  pharmacies,  the  Unit  has  collected  overcharges 
or  referred  findings  of  overcharges  to  the  Department  of  Public 
Welfare  for  administrative  collection. 

All  of  the  22  pharmacy  cases  handled  criminally  have 
resulted  in  financial  or  other  penalties.   Thirteen  pharmacists 
and  six  pharmacy  corporations  have  been  convicted  of  crimes  as  a 
result  of  guilty  pleas.   The  thirteen  convicted  pharmacists 
received  suspended  sentences  and  probation  and  paid  financial 
restitution  and  fines.   The  cases  of  eight  other  pharmacists  and 
six  corporations  were  continued  without  findings,  subject  to 
probation  and  fines  and  costs  or  damages.   One  pharmacist  was 
required  to  serve  150  hours  of  community  service. 

Total  monetary  recoveries  from  the  Pharmacy  Program  are 
almost  half  a  million  dollars.  The  $467,935  recovered  includes 
criminal  restitution  of  $183,541,  fines  of  $108,625,  costs  and 
damages  of  $38,100;  and  administrative  restitution  of  $137,669 
paid  directly  to  the  Unit  or  referred  to  the  Department  of 
Public  Welfare  for  recovery. 
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The  most  frequent  pharmacy  overcharging  scheme  found  by  the 
Unit  involves  billing  the  Medicaid  Program  for  high-priced 
brand-name  drugs  and  dispensing  much  less-expensive  generic 
equivalents  to  Medicaid  recipients.   Sixteen  of  the  22  cases 
prosecuted  criminally  and  seven  of  the  sixteen  cases  resolved 
administratively  involved  brand  billing  and  generic  dispensing. 

To  identify  pharmacists  billing  the  Medicaid  program  for 
brand-name  drugs  but  dispensing  generics,  the  Unit  set  up  a 
Medicaid  Drug  Shopping  Program  in  Suffolk  County  in  1982  and 
Worcester  County  in  1984.   Carrying  specially  authorized  false 
Medicaid  cards  and  prescriptions,  Unit  investigators  purchased 
common  drugs  with  large  brand-generic  price  differentials  at 
pharmacies  suspected  of  overcharging. 

The  program  resulted  in  eight  criminal  convictions,  one 
admission  of  guilt  and  continuance  without  a  finding,  and  one 
administrative  repayment  in  Suffolk  County,  plus  one  criminal 
conviction  in  Worcester  County.   Because  Massachusetts 
pharmacists  have  become  aware  of  the  Medicaid  Shopping  Program, 
the  incidence  of  brand-name  billing  and  generic  substitution 
seems  to  have  been  reduced  substantially  since  the  1982 
Shopping  Program. 

The  Unit  has  also  found  six  pharmacists  billing  for  drugs 
never  dispensed  and  never  prescribed  by  physicians  (four 
criminal  cases,  two  administrative);  two  pharmacists-  billing 
Medicaid  for  drugs  dispensed  to  non-Medicaid  patients  (criminal 
cases)  and  five  pharmacists  dispensing  prescriptions  in  smaller 
quantities  than  prescribed,  to  gain  extra  dispensing  fees 
(administrative  cases). 


-15- 


In  1979,  two  large  chain  pharmacies  and  one  independent 
pharmacy  admitted  they  had  been  billing  the  Medicaid  Program 
higher  prices  for  common  prescription  drugs  than  their  standard 
customary  charges  to  private  customers.   The  two  chains  repaid 
a  total  of  $94,000  in  overcharges,  and  the  independent  pharmacy 
repaid  $15,000  in  overcharges.   Future  savings  from  the 
termination  of  this  practice  should  be  significant. 
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4.   Transportation  Companies:   Taxicab  and  Ambulance  Billing  for 
Trips  Not  Taken 


Transportation  by  taxicabs  and  ambulances  for  medical 
purposes  accounts  for  almost  ten  million  dollars  ($9.77 
million),  or  0.8%,  of  the  annual  Medicaid  budget.   The  Unit  has 
investigated  29  transportation  providers. 

As  a, result  of  the  Unit's  efforts,  five  individual  taxi 
company  owners,  two  taxi  corporations,  and  an  ambulance  company 
owner  have  been  convicted  of  fraud,  because  they  billed 
Medicaid  for  hundreds  of  trips  they  never  made,  exaggerated  the 
number  of  miles  traveled,  or  billed  for  individual  trips  rather 
than  group  trips  when  carrying  several  passengers  at  once.   Two 
convicted  taxi  company  owners  each  served  six-month  jail 
sentences.   All  six  individual  providers  received  substantial 
suspended  sentences,  and  paid  restitution  totalling  $424,293, 
plus  $12,156  in  fines. 
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5.   Dentists:   Teeth  Not  Filled  as  Billed 

The  Unit  has  investigated  77  dentists  and  dental  groups, 
criminally  convicting  eleven  dental  providers  of  feloniously 
filing  false  claims  for  Medicaid  payment.   The  Unit  has  resolved 
another  eleven  cases  without  criminal  proceedings,  securing 
restitution  or  referring  the  cases  for  administrative  action  by 
the  Department  of  Public  Welfare. 

Three  of  the  eleven  dentists  convicted  of  felonies  have 
served  time  in  jail.   Two  served  six-month  sentences,  one 
reporting  on  weekends  for  18  months.   One  served  a  two-month 
sentence.   In  addition,  convicted  dentists  have  received 
suspended  sentences  of  one  and  two  years  and  have  been  placed  on 
probation  for  one  to  three  years. 

Financial  recoveries  from  all  dental  cases  total  $360,523. 
The  Unit  has  secured  total  restitution  of  $255,091  through  civil 
and  criminal  negotiations,  plus  total  fines,  costs  and  damages 
of  $105,432.   One  dentist  paid  civil  restitution  of  $66,000  plus 
$7,000  in  costs,  for  billing  Medicaid  higher  prices  than  his 
private  customers  paid  for  the  same  services. 

Most  of  the  dental  cases  were  proved  by  open-mouth 
examinations  of  Medicaid  recipients  conducted  by  other  dentists 
on  behalf  of  the  Attorney  General.   The  open-mouth  examinations 
showed  that  some  dentists  had  billed  the  Medicaid  program  for 
extractions  never  done ,  dentures  never  provided,  and  for  filling 
cavities  on  teeth  surfaces  which  were  never  filled,  as  well  as 
for  filling  cavities  in  mouths  of  people  whose  teeth  had  been 
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extracted.   Some  dentists  also  admitted  requiring  Medicaid 
recipients  to  pay  cash  for  services  which  were  also  paid  for  by 
the  Medicaid  Program. 

All  but  one  of  the  dental  cases  handled  to  date  have 
resulted  in  resolutions  without  trial,  by  guilty  pleas  or  by 
civil  negotiations. 

The  Unit  is  actively  continuing  the  dental  open-mouth 
examinations,  as  carefully  selected  examinations  produce 
concrete  evidence  of  fraud. 
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6.   Durable  Medical  Equipment:   Billing  For  High-Priced 
Wheelchairs  and  Medical  Supplies  Not  Delivered 
The  Unit  has  investigated  12  cases  of  alleged  fraud  by- 
providers  of  durable  medical  equipment  such  as  wheelchairs, 
oxygen,  eyeglasses,  and  medical  supplies.   As  a  result,  a  large 
corporate  provider  of  wheelchairs,  oxygen,  and  hospital  beds, 
and  two  of  the  corporation's  principals  plead  guilty  in  1982  to 
larceny  by  false  billing  of  $40,000.   After  a  jury  trial,  one  of 
the  corporate  owners  was  convicted  of  perjury. 

The  wheelchair  and  hospital  bed  suppliers  had  overcharged 
Medicaid  by  billing  for  more  expensive  wheelchairs  and  beds  than 
they  actually  provided  to  Medicaid  recipients,  and  also  by 
overstating  the  quantities  delivered.   The  corporation  paid 
$40,000  in  restitution,  the  president  paid  $25,000  in 
investigative  costs,  and  the  treasurer  is  currently  providing 
600  hours  of  community  service  and  serving  a  two-year  suspended 
sentence. 

The  company's  president  recently  completed  serving  a 
two-year  House  of  Correction  sentence,  following  a  series  of 
appeals  in  which  the  perjury  conviction  has  been  sustained.   The 
owner  committed  perjury  by  stating  to  the  investigating  grand 
jury  that  the  company  did  not  keep  certain  summoned  books  and 
records  when  in  fact  she  had  ordered  the  books  and  records 
destroyed  after  the  Grand  Jury  summoned  them. 
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7.   Clinical  Laboratories:   Health  Risks  To  Patients  from 

Fabricated  Test  Results 

Following  a  jury  trial  in  1980,  an  owner  of  a  large 
Boston-area  laboratory  was  convicted  for  falsely  billing  for 
laboratory  tests  his  laboratory  had  never  performed.   The 
laboratory  owner  had  accepted  specimens  from  area  physicians  and 
hospitals  and  agreed  to  perform  certain  tests,  then  did  not 
perform  the  tests  but  sent  fabricated  results  to  the  physicians 
and  billed  the  Medicaid  Program  for  performing  the  fake  tests. 
He  also  billed  the  Medicaid  Program  for  tests  which  were  never 
ordered  and  never  performed. 

The  convicted  laboratory  owner  was  sentenced  to  serve  one 
year  in  the  House  of  Correction.   Because  of  the  danger  to 
patients  of  falsified  test  results,  the  Attorney  General's 
Public  Protection  Bureau  had  previously  brought  a  civil  court 
action  which  promptly  closed  the  clinical  laboratory. 

The  Unit  has  investigated  22  medical  laboratories  and  x-ray 
or  radiology  services,  referring  $24,454  for  administrative 
recovery  by  the  Department  of  Public  Welfare  from  four  of  the 
laboratories. 
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8.   Podiatrists:   Upgrading  Services 

The  Unit  has  investigated  thirteen  podiatrists  and  secured 
three  guilty  pleas  to  filing  Medicaid  false  claims  or 
committing  larceny.   Two  of  the  podiatrists  admitted  they  had 
provided  services  to  patients  in  nursing  homes  while  billing 
for  more  expensive  office  visits.   Another  admitted  he  had 
billed  for  services  he  never  provided. 

The  three  podiatrists  all  paid  fines  or  court  costs,  and 
restitution.   Two  received  suspended  prison  sentences,  one  with 
a  requirement  to  provide  community  service.   The  third  was 
placed  on  probation  and  his  case  continued  without  a  finding, 
on  condition  that  he  paid  the  fines  and  costs  ordered.   The 
Unit  secured  total  payments  of  $11,750  in  restitution  and 
$4,000  in  fines  and  costs  from  podiatrists,  and  identified 
another  $10,646  for  administrative  collection  of 
Medicare-Medicaid  double -billing. 
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9.   Optometrists :   Eyeglasses  and  Examinations  Not  Provided 

An  optometrist  plead  guilty  to  billing  for  $4,615  in 
services  he  never  provided,  including  billing  for  family 
members  not  seen,  and  billing  for  more  services  than  he 
provided.   He  received  an  18-month  suspended  sentence  with 
probation,  paid  $5,435  in  fines  and  in  costs,  and  made  full 
res ti  tution. 

Another  optometrist  voluntarily  returned  $2,700  which  the 
Department  of  Public  Welfare  had  paid  for  bifocals  when  the 
optometrist  had  dispensed  single  vision  lenses. 

The  Unit  has  investigated  fourteen  optometrists  and  secured 
$12,750  in  financial  recoveries. 
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1 0 .  Special  Education :   Embezzlement 

A  child-care  center  bookkeeper  plead  guilty  in  1980  to 
stealing  money  from  a  nonprofit  day  care  center.   He  was  given 
a  two-year  suspended  sentence  and  required  to  repay  $1,000. 

11.  State  Employee:   Bribery 

In  1980,  the  jury  conviction  of  a  state  employee  for 
bribery  was  affirmed  on  appeal.   The  jury  found  that  the 
employee  had  accepted  an  expense-paid  month-long  vacation  on 
Cape  Cod  in  return  for  approving  a  nursing  home's  construction 
plans.   He  was  placed  on  two  year's  probation  and  fined 
$1,000.   He  was  terminated  from  his  state  position. 

12.  Home  Health  Agencies:   Overcharges 

The  Unit  identified  and  referred  $196,093  in  overcharges  on 
cost  reports  submitted  by  a  Boston  area  home  health  agency  to 
the  Rate  Setting  Commission  and  the  Department  of  Public 
Welfare  in  1981  for  adjustment  and  collection. 
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13.  Clinics:   Overcharges 

The  Unit  identified  and  referred  for  recovery  $17,000  in 
overcharges  by  a  neighborhood  health  center,  which  had  charged 
the  Medicaid  program  higher  rates  for  optical  examinations  than 
its  usual  fee  to  private  patients. 

Another  clinic  had  double-billed  for  laboratory  tests  worth 
$109,108  but  already  billed  by  an  independent  laboratory. 

The  Unit  referred  both  matters  to  the  Department  of  Public 
Welfare  for  collection. 

The  Unit  has  investigated  thirteen  clinics'  Medicaid 
billing.   None  have  warranted  prosecution. 


1 4 .  Physical  Therapists :   Overcharges 

The  Unit  recovered  approximately  $25,000  from  a  physical  - 
therapist,  based  on  services  billed  and  paid  by  Medicaid  but 
not  covered  by  the  Medicaid  program.   Another  $3,240  was 
referred  to  the  Department  of  Public  Welfare  for  recovery, 
based  on  billing  by  a  therapist  for  individual  physical  therapy 
sessions  while  apparently  providing  group  therapy  sessions. 
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15.  Hospital  Employees  and  Vendors:   Stolen  Silver 

From  1981  to  1983,  the  Unit  investigated  101  allegations  of 
theft  of  used  X-ray  films  by  hospital  employees,  and  another  47 
allegations  of  receipt  of  stolen  property  by  vendors  dealing 
with  hospitals.   These  cases  involved  hospital  employees 
selling  used  hospital  silver  scrap-metal  for  their  own  benefit. 

The  investigation  led  to  criminal  convictions  of  15 
hospital  employees  who  admitted  selling  used  hospital  x-ray 
film  to  metal  reclaimers  and  keeping  the  proceeds  for 
themselves.   In  addition,  two  corporate  metal  reclaimers  and 
four  principals  were  convicted  of  receiving  stolen  goods, 
having  made  unauthorized  cash  or  check  payments  to  the 
employees  for  hospital  film.   Those  found  guilty  paid 
restitution  and  received  penalties  such  as  suspended  sentences, 
required  community  seryice,  probation,  and  fines.   Thirteen 
other  criminal  cases  were  continued  without  criminal  findings 
or  dismissed  on  condition  that  restitution  be  paid.   Two 
hospital  employees  were  found  not  guilty  of  committing  larceny, 
after  trial. 

The  Silver  Project  recovered  more  than  $214,000  for  the 
Commonwealth,  including  $192,000  in  restitution,  and  $22,600  in 
court  costs  and  fines. 
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16.  Nursing  Homes:   Theft  From  The  Commonwealth  And  From 

Patients 

Because  nursing  home  care  accounts  for  approximately  40%  of 
the  Massachusetts  Medicaid  budget,  and  the  Commonwealth's 
almost  one  thousand  nursing  homes  and  rest  homes  care  for 
55,000  Commonwealth  citizens,  nursing  homes  are  the  focus  of  a 
significant  part  of  the  Medicaid  Fraud  Control  Unit's 
activity.   Three  of  every  four  nursing  home  patients  receive 
Medicaid  assistance  to  meet  some  or  all  of  their  nursing  home 
expenses. 

The  Unit  has  investigated  a  total  of  237  nursing  homes  and 
rest  homes  for  overcharges  resulting  from  fraud  on  Medicaid 
cost  reports  to  the  Rate  Setting  Commission  and  on  invoices  to 
the  Department  of  Public  Welfare,  for  tax  crimes,  and  for 
stealing  patients'  Personal  Needs  Allowances.   In  addition,  the 
Unit  has  investigated  more  than  200  cases  of  patient  abuse  or 
neglect  in  nursing  homes. 

Ten  nursing  home  owners  or  employees  convicted  by  the  Unit 
have  served  time  in  prison  for  committing  Medicaid  fraud,  with 
sentences  ranging  from  104  days  to  be  served  on  weekends  to  a  3 
to  5  year  Walpole  sentence.   Five  nursing  home  operators  have 
been  ordered  to  serve  6-month  sentences,  two  ordered  to  serve 
1-year  sentences,  one  to  serve  104  days,,  one  to  serve  27 
months,  and  one  to  serve  3  to  5  years  in  Walpole  State  Prison. 
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a.    Cost  Report  Fraud 

The  largest  criminal  fraud  cases  resolved  by  the  Unit  have 
involved  cost  report  fraud  by  nursing  home  owners. 

The  Unit  has  recovered  or  identified  approximately  3  million 
dollars  as  a  result  of  resolving  23  cases  involving  Rate  Setting 
Cost-Report  fraud  by  nursing  home  operators.   $147,003  in  fines 
and  costs  have  been  imposed.   Total  recoveries  and  savings 
identified  in  this  area  amount  to  $2,939,260. 

Twenty  persons,  17  individuals  and  three  corporations,  have 
been  criminally  convicted  of  cost  report  fraud,  and  five  of 
these  individuals  have  been  ordered  to  serve  jail  terras. 

The  largest  single  fraudulent  scheme  ever  identified  by  the 
Unit  involved  $873,455  in  fraudulent  costs  reported  by  a 
suburban  Boston  owner  of  four  nursing  homes.   The  nursing  home 
owner  had  charged  the  Medicaid  program  for  the  removal  of  rocks, 
debris,  and  diseased  Dutch  Elm  trees  from  his  horse  farm,  and  he 
also  charged  for  costs  based  on  false  contractors'  and  vendors' 
invoices  and  estimates  for  work  never  done.   Had  the  fraud  not 
been  discovered,  the  Commonwealth  would  have  paid  a  total  of 
$873,455  in  reliance  on  the  false  statements  in  the  cost 
reports.   This  defendant  plead  guilty  in  1979  and  was  sentenced 
to  serve  one  year  in  the  House  of  Correction,  make  restitution 
of  the  $78,545  he  had  received,  and  pay  $8,000  in  court  costs. 

A  Boston  area  nursing  home  owner  is  currently  serving  a 
27-month  sentence  in  the  House  of  Correction.   He  has  agreed  to 
pay  $345,980  in  restitution  to  the  Commonwealth,  having  paid 
$150,000,  with  the  remainder  to  be  paid  in  installments.   He 
admitted  in  1984  that  he  billed  the  Medicaid  Program  for 
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salaries  of  seventeen  employees  who  never  worked  at  the  nursing 
homes.  He  also  admitted  to  claiming  costs  for  large  numbers  of 
purchases  which  he  never  made  for  the  nursing  homes,  but  simply 
supported  by  false  invoices.  In  August  of  1985,  sixteen  of  the 
nursing  home  "no-show"  employees  pleaded  guilty  to  tax  law 
violations  arising  out  of  their  filing  tax  returns  reflecting 
income  they  never  received. 

Another  Boston-area  nursing  home  owner  admitted  in  1981  to 
charging  for  nursing  home  employees  who  actually  worked  at  the 
owners'  homes.   He  repaid  $78,213  and  served  a  jail  term  of  six 
months,  as  did  two  other  family  members  involved  in  the  scheme. 

b.   Excess  Charges  and  Supplemental  Payments  From  Families; 
Employee  Pension  Fund  -    __   _ 

The  Unit  has  recovered  more  than  $200,000  in  excess  charges 
paid  by  patients'  families  or  by  the  Department  of  Public 
Welfare  for  nursing  home  care. 

Three  nursing  home  owners  have  returned  a  total  of  $118,819 
in  supplemental  payments  from  relatives  of  nursing  home 
patients  whose  costs  were  paid  by  Medicaid.   The  three  owners 
paid  another  $10,300  in  costs  and  fines.   One  plead  guilty  to 
submitting  false  claims  and  was  placed  on  criminal  probation. 

Four  nursing  home  owners  have  paid  a  total  of  $93,988,  plus 
$4375  in  fines,  to  return  excess  charges  which  they  billed 
Medicaid  for  services  which  they  did  not  provide  to  nursing 
home  or  adult  day  care  residents,  including  services  billed  for 
patients  who  had  died  or  been  discharged.   Two  of  these  plead 
guilty  to  felonies  in  cases  also  involving  theft  of  personal 
needs  money. 
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Another  nursing  home  owner,  convicted  of  stealing  employee 
pension  funds,  returned  $40,750  to  the  pension  fund.   He  served 
104  days  in  prison  for  the  pension  theft  and  for  stealing 
patients'  personal  needs  money. 

Total  monetary  recoveries  from  these  forms  of  fraud  were 
almost  $268,232. 

c.  Employee  Withholding  Taxes;  Unemployment  Security 
As  a  result  of  indictments  secured  by  the  Unit, 

twenty-three  corporate  nursing  home  owners  admitted  they  failed 
to  pay  state  employee  withholding  taxes  and  unemployment 
security  contributions.   Between  1978  and  1981,  the  courts 
ordered  these  23  corporations  to  pay  more  than  a  million 
dollars  in  withholding  taxes  and  unemployment  contributions 
($1,155,268),  plus  penalties  of  $13,075.   The  Courts  found  two 
individuals  and  eight  corporations  guilty  of  tax  crimes,  and 
continued  the  cases  of  four  other  corporations  pending  full 
payment. 

d.  Personal  Needs  Allowances 

Twenty-six  cases  resolved  by  the  Unit  and  several  cases 
currently  under  investigation  involve  theft  or  inappropriate 
use  of  personal  needs  allowances  of  nursing  home  or  rest  home 
residents. 

A  Personal  Needs  Allowance  of  approximately  $45  per  month 
is  set  aside  for  each  nursing  home  resident  who  receives 
Medicaid  assistance.   Each  publicly-aided  rest  home  resident 
retains  approximately  $80  per  month.   The  allowance  is  to  be 
used  only  for  personal  needs  such  as  clothing,  candy, 
cigarettes,  magazines,  or  haircuts,  not  for  costs  covered  by 
the  nursing  home  rate.   Nursing  home  operators  keep  the  money 
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in  trustee  accounts  for  residents  who  cannot  handle  the  funds 
themselves,  or  whose  families  cannot  handle  the  money.   In 
investigating  the  handling  of  such  allowances,  the  Unit  has 
found  nursing  and  rest  home  operators  who  have  used  large  sums 
of  resident  money  for  their  own  use  or  to  pay  for  corporate  and 
personal  expenditures,  such  as  buying  furniture,  beds,  and 
mattresses  for  the  nursing  home.   One  administrator  received 
handmade  blankets,  donated  by  a  local  church  group  and  then 
sold  them  to  patients  at  exorbitant  prices.   He  also  sold 
clothing  and  personal  goods  to  patients  at  far  higher  prices 
than  the  items  were  worth. 

The  courts  have  convicted  fourteen  persons  of  stealing 
patient  money,  and  continued  seven  cases  without  findings, 
subject  to  court-supervised  repayment  of  patient  money  and 
costs.   Two  defendants  were  found  not  guilty  after  trial. 

Five  nursing  home  owners  have  served  jail  sentences  for 
thefts  of  personal  needs  allowances  of  mirsing  home  residents. 
Jail  terms  ordered  range  from  104  days  in  jail  on  weekends  to 
three  to  five  years  in  state  prison.   Fines  and  penalties 
totalling  $36,775  have  been  assessed.   The  courts  have 
continued  seven  other  cases  without  findings,  ordering  the 
defendants  to  repay  patient  money  and  costs  under  court 
supervision. 

In  .total,  the  Unit  has  returned  almost  $400,000  in  personal 
needs  money  to  individual  nursing  or  rest  home  residents  or  to 
their  estates,  through  criminal  or  civil  payments  or  by 
referring  the  findings  for  administrative  recovery.   ($399,249). 
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17.  Patient  Abuse,  Neglect,  and  Mistreatment  in  Nursing  Homes 

Responding  to  known  problems  of  patient  abuse  and  neglect 
in  nursing  homes,  the  Massachusetts  Legislature  adopted  the 
Patient  Abuse,  Neglect,  and  Mistreatment  Act  in  1980,  with 
Attorney  General  Bellotti's  support. 

The  Act  mandates  that  nursing  homes  and  rest  home  employees 
immediately  report  apparent  patient  abuse,  neglect  and 
mistreatment  to  the  Massachusetts  Department  of  Public  Health, 
the  agency  responsible  for  inspecting  and  monitoring  long-term 
care  facilities  for  licensure  and  Medicaid  certification.   In 
turn,  the  Department  immediately  notifies  the  Attorney 
General's  Office,  within  24  hours.   If  the  complaint  merits 
criminal  investigation,  the  Attorney  General's  office  promptly 
investigates  the  complaint. 

The  Act  gives  the  Attorney  General  both  civil  and  criminal 
enforcement  powers.   The  Medicaid  Fraud  Control  Unit  is 
responsible  for  criminal  investigation  and  prosecution  and 
civil  referral  of  patient  abuse  and  neglect  cases. 

In  the  four  years  since  the  Patient  Abuse  Law  has  been  in 
effect,  the  Attorney  General's  staff  has  received  more  than  400 
allegations  of  possible  abuse,  neglect  or  mistreatment, 
investigated  more  than  200  of  the  complaints,  and  prosecuted  14 
cases  criminally.   In  addition,  in  a  number  of  neglect  cases, 
the  Attorney  General's  Public  Protection  Bureau,  working  with 
the  Department  of  Public  Health,  has  obtained  emergency  court 
orders  such  as  injunctions  or  receiverships  to  protect  patients 
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In  many  of  the  abuse  cases  investigated  by  the  Medicaid 
Fraud  Control  Unit,  no  witnesses  to  the  cause  of  the  injury  can 
be  found.   Often  the  victim,  who  is  frail,  very  old,  and 
senile,  is  unable  to  testify.   Unfortunately,  therefore,  most 
cases  cannot  be  the  subject  of  court  proceedings. 

In  the  14  cases  prosecuted  criminally,  the  Attorney  General 
has  brought  criminal  charges  of  patient  abuse  and  mistreatment, 
as  well  as  assault  and  battery,  indecent  assault  and  battery, 
and  robbery.   Because  patient  abuse  is  a  misdemeanor,  most 
criminal  cases  have  been  brought  in  District  Courts. 

The  courts  have  found  that  criminal  patient  abuse  was 
committed  in  11  of  the  14  prosecutions  brought  to  date  under 
the  abuse  law,  entering  guilty  findings  in  eight  cases,  and 
finding  facts  sufficient  to  warrant  guilty  findings  and 
imposing  probationary  periods  with  conditions  in  the  three 
other  cases.   In  one  other  case  brought  before  the  patient 
abuse  law  was  in  effect,  the  courts  convicted  a  nursing  home 
orderly  of  assault  and  battery. 

The  twelve  persons  found  by  the  courts  to  have  committed 
criminal  patient  abuse  include  one  licensed  practical  nurse, 
ten  nurses'  aides  or  orderlies,  and  a  janitor. 

In  one  of  the  most  serious  cases,  tried  successfully  before 
a  jury,  an  aide  had  stolen  two  diamond  rings  from  the  hands  of 
an  elderly  patient,  seriously  bruising  her  hand.   The  patient, 
an  older  Greek- speaking  woman,  testified  effectively, 
positively  identifying  the  thief  at  the  nursing  home  and  later 
in  Dedham  Superior  Court.   The  thief  received  a  five-year 
prison  sentence. 
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In  another  case  proved  in  Barnstable  District  Court,  a 
janitor  had  abused  a  senile  female  patient,  fondling  her 
breasts  and  reaching  under  her  blanket.   The  victim  was  too 
confused  to  testify,  but  another  housekeeping  employee  who  saw 
this  incident  was  instrumental  in  proving  indecent  assault  and 
battery.   The  janitor's  case  was  continued  without  a  finding 
with  one  year  probation,  counseling,  and  an  agreement  that  he 
not  work  in  a  nursing  home. 

Three  cases  involved  aides  or  nurses  who  had  slapped  the 
faces  of  confused  and  frail  elderly  persons  who  were  unable  to 
testify.   Two  of  these  slaps  resulted  in  bruises  on  the 
patients'  faces,  which  were  photographed  and  used  as  evidence 
in  Worcester  and  Orange  District  Courts.   Each  of  these 
defendants  was  convicted  of  criminal  abuse. 

In  another  case,  a  young  aide  plead  guilty  in  Plymouth 
District  Court  to  punching  a  severely  retarded  12-year-old  girl 
in  the  stomach  and  handling  her  roughly.   The  girl  was  not 
visibly  injured,  but  reacted  to  the  pain  by  crying,  according 
to  the  aides  who  witnessed  the  abuse.   The  aide  received  a 
suspended  sentence,  probation  and  fine. 

In  the  most  recent  case  prosecuted,  an  aide  lost  her  temper 
while  showering  a  94-year  old  female  resident,  sprayed  water  in 
the  resident's  face,  then  handled  her  so  roughly  that  she 
bruised  both  arms  and  tore  open  the  patient's  hand,  causing  a 
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skin  tear  which  required  18  stitches.   The  aide  was  found 
guilty  in  Concord  District  Court  of  patient  abuse,  and 
sentenced  to  two  years  supervised  probation  on  condition  that 
she  not  work  as  a  nurses'  aide  during  that  time,  receive 
counseling,  and  pay  a  victim-witness  fee. 
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18.  Judicial  Decisions 

In  several  cases  brought  by  the  Unit,  the  Massachusetts 
courts  have  shown  their  support  for  the  effective 
investigation,  prosecution,  sentencing,  and  discipline  of 
Medicaid  providers  who  submit  false  claims  to  the  Medicaid 
program.   Several  of  these  decisions  further  the  effective 
prosecution  and  sentencing  of  white-collar  criminals  generally, 
a.   Professional  Sanctioning  of  Health  Care  Providers  Convicted 

of  Medicaid  False  Claims 

The  Supreme  Judicial  Court,  in  a  strongly-worded  1979 
decision,  upheld  the  Commonwealth's  authority  to  revoke  the 
medical  license  of  a  physician,  based  on  his  convictions  of 
grand  larceny  and  submitting  false  cost  reports  for  Medicaid 
reimbursement.   Levy  v.  Board  of  Registration  and  Discipline  in 
Medicine,  378  Mass.  519  (1979). 

The  physician  was  convicted  of  submitting  false  cost  - 
reports  to  the  Rate  Setting  Commission,  to  inflate  Medicaid 
payments  for  the  eleven  nursing  homes  he  owned.   The  Court 
ruled  that  the  financial  crimes  were  closely  related  to  the 
practice  of  medicine,  since  "(t)he  practice  of  modern  medicine 
involves  financial  management  as  well  as  the  care  and  treatment 
of  patients."   Abrams,  J.,  378  Mass.  at  526.   Noting  that  more 
than  90  percent  of  the  population  seeking  medical  care  is 
covered  by  some  third-party  payment  mechanism,  the  Court  found 
it  irrelevant  that  a  third  party,  and  not  a  patient,  was 
defrauded.   Id.  at  526-527. 
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b.   Access  to  Provider's  Medicaid  Records 

In  Commonwealth  v.  Stornanti,  389  Mass.  518  (1983),  the 
Supreme  Judicial  Court  ruled  that  a  Medicaid  provider  must 
produce,  under  Grand  Jury  summons,  all  records  necessary  to 
disclose  the  extent  of  services  he  provided  to  Medicaid 
recipients.   The  Court  ruled  that  the  records  are  records 
required  to  be  kept  by  the  Medicaid  program  for  regulatory 
purposes,  and  that  neither  the  Fifth  Amendment  to  the  United 
States  Constitution  nor  Article  Twelve  of  the  Massachusetts 
Declaration  of  Rights  protects  such  required  records  from 
Grand  Jury  scrutiny. 

The  ruling  involved  a  pharmacist's  sole-practitioner 
professional  corporation,  and  its  reasoning  applies  to  all 
Medicaid  providers,  whether  individual  practitioners  or 
corporations. 

Currently  pending  is  the  case  of  Commonwealth  v.  Kobrin, 
the  appeal  of  a  psychiatrist  from  a  finding  of  civil 
contempt  due  to  his  refusal  to  produce  records  of 
psychiatric  services  provided  to  Medicaid  recipients,  under 
Grand  Jury  Summons.   The  Attorney  General  has  argued  that 
the  records  must  be  produced,  as  they  are  required  records 
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necessary  to  document  whether  certain  Medicaid  services  were 
provided.   The  provider  has  argued  that  the 
patient-psychotherapist  privilege  protects  the  records  from 
disclosure.   In  July  of  1935,  the  Supreme  Judicial  Court  held 
that  the  Unit  may  properly  subpoena  to  the  grand  jury  those 
portions  of  psychiatrists'  records  documenting  the  times  and 
lengths  of  patient  appointments,  fees,  diagnoses,  treatment 
plans  and  recommendations,  and  somatic  therapies. 

c.   Convictions  and  Sentences  Upheld 

The  Courts  have  upheld  on  appeal  a  number  of  convictions 
and  sentences  of  providers  convicted  of  Medicaid  fraud  false 
claims  and  related  crimes. 

In  1981,  the  Appeals  Court  upheld  a  four-count  perjury 
conviction  of  a  nursing  home  employee,  based  on  his  testimony 
to  a  Grand  Jury  that  he  worked  in  a  nursing  home  during  four 
different  time  periods,  when  in  fact  he  did  not  work  at  the 
home.   Commonwealth  v.  Gurney,  13  Mass.  App.  391  (1981). 

In  1982,  the  Court  rejected  numerous  claims  of  trial  error 
and  upheld  related  convictions  of  five  nursing  home  owners  on 
27  counts  of  larceny,  perjury,  and  Medicaid  false  claims.   The 
convictions  were  based  upon  cost  report  claims  of  personal 
expenses,  including  home  renovations,  babysitting,  and  maid 
service,  as  nursing  home  expenses  payable  by  Medicaid. 
Commonwealth  v.  Minkin,  14  Mass.  App.  901  (1982). 
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In  1984,  the  Massachusetts  Appeals  Court  upheld  the  perjury 
conviction  of  a  provider  of  durable  medical  equipment,  who  had 
denied  to  the  Grand  Jury  that  certain  records  of  Medicaid 
services  existed,  when  in  fact  she  had  ordered  the  records 
destroyed  after  receiving  the  Grand  Jury  summons.   Commonwealth 
v.  Leavitt,  17  Mass.  App.  Ct.  585  (1984). 

The  Appeals  Court  also  rejected  the  defendant's  collateral 
argument  that  a  two-year  jail  sentence  should  not  be  imposed, 
and  private  psychiatric  hospitalization  should  be  allowed 
instead.   The  concurring  opinion  of  Judge  Brown  is  noteworthy 
because  it  illustrates  a  growing  tendency  of  the  Massachusetts 
judiciary  to  handle  white-collar  crime  as  serious  crime: 

"...I  am  always  amazed  how  those  accused  of 
so-called  'white  collar'  crime  have  the 
compelling  need  to  state,  at  the  moment  when 
they  stand  convicted  before  the  bar  of 
justice,  how  and  why  their  socio-economic 
status  has  prepared  them  so  poorly  for 
incarceration.   The  point  is  often  pressed 
that  it  is  not  in  society's  best  interest  to 
remove  such  'valuable'  people  from  the 
mainstream  of  life,  and  place  them  in  an 
environment  populated  only  by  'common' 
criminals.   I  have  never  been  impressed  by 
these  arguments,  as  I  see  these  defendants 
as  what  they  are:  convicted  felons." 

"...doctors,  lawyers,  nursing  home 
operators,  merchants,  politicians,  and  other 
professionals  must  not  be  encouraged  to 
believe  that  there  is  one  standard  for  them 
and  another  for  those  involved  in  so-called 
'  street  crime ' . 

"...For  our  system  to  be  perceived  as  fair, 
as  well  as  to  operate  fairly,  we  must  not 
treat  the  two  differently.   Or,  to  put  it 
more  colloquially,  'Don't  do  the  crime,  if 
you  can't  do  the  time.'"    Commonwealth  v. 
Leavitt,  17  Mass.  App.  Ct.  596-597,  Brown, 
J. ,  concurring. 
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Increasingly,  as  a  result  of  the  Attorney  General's 
prosecution  of  Medicaid  provider  fraud  cases,  Superior  Court 
trial  judges  have  agreed  that  white-collar  criminals,  who  have 
harmed  society,  should  receive  sentences  as  serious  as  other 
criminals  receive. 

d.   Disclosure  of  Grand  Jury  Materials  For 
Administrative  and  Civil  Law  Enforcement 

To  ensure  that  Medicaid  providers  convicted  of  crimes  also 
are  disciplined  professionally  and  make  civil  restitution,  the 
Unit  has  developed  a  strategy  for  securing  court-ordered 
disclosure  of  grand  jury  materials  from  Medicaid  fraud  cases 
for  related  administrative  and  civil  law  enforcement  purposes. 

In  the  1983  case  of  Stadium  Manor,  Inc.  v.-  Rate  Setting 
Commission,  Superior  Court  No.  029241,  the  Unit  secured 
post-conviction  release  of  grand  jury  transcripts  for  use  in  a 
Rate  Setting  Commission  proceeding  involving  issues  related  to 
those  in  the  criminal  case.   In  several  other  cases,  the 
Attorney  General's  Government  Bureau  has  used  information  from 
criminal  investigations  to  secure  civil  restitution  from 
convicted  providers. 
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C.   PUBLIC  EDUCATION  AND  WHITE  COLLAR  CRIME  DETERRENCE 

The  success  of  the  Medicaid  Fraud  Control  Unit  should  not 
be  measured  only  in  terms  of  provider  convictions,  restitution, 
and  penalties.   Visible  prosecutions  and  punishments  also  have 
a  deterrent  effect  which  makes  it  less  likely  that  other 
providers  will  overcharge  the  Medicaid  system.   This  effect  is 
difficult  to  measure,  but  it  is  as  important,  and  potentially 
far  more  significant,  than  the  sum  of  individual  cases  the  Unit 
has  investigated  and  prosecuted.   Professionals  and  business 
people  are  said  to  be  the  groups  in  society  most  likely  to  be 
deterred  by  visible  prosecutions  and  convictions  of  others 
similarly  situated.   So  to  the  extent  that  Medicaid  providers 
become  aware  of  the  Unit's  convictions  and  the  penalties 
imposed,  it  is  reasonable  to  expect  that  others  will  be 
deterred  from  falsely  charging  for  Medicaid  services. 

To  increase  community  awareness  of  the  Attorney  General's 
role  in  reducing  Medicaid  provider  fraud  and  patient  abuse, 
Attorney  General  Francis  X.  Bellotti  and  Unit  staff  have  spoken 
with  many  groups  of  providers,  including  physicians, 
pharmacists,  dentists,  podiatrists  and  nursing  home  and 
hospital  administrators.   They  have  also  spoken  with  attorneys, 
community  ombudsmen  and  elderly  citizens'  groups,  and 
representatives  of  other  state  agencies,  and  testified  before 
the  Massachusetts  Legislature.    Attorney  General  Bellotti  and 
others  have  made  several  television  and  radio  appearances  on 
these  subjects. 
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On  the  subject  of  patient  abuse,  Assistant  Attorney  General 
Zerendow  spoke  in  1984  to  an  audience  of  900  nursing  home 
administrators,  owners,  nurses,  ombudsmen  and  other  concerned 
persons  at  a  Department  of  Public  Health  Conference  entitled 
"Recognizing  and  Reporting  Patient  Abuse."   Zerendow  informed 
conference  attendees  of  the  Unit's  role  in  investigating  and 
prosecuting  patient  abuse  cases  and  of  our  concern  with  the 
causes  of  these  problems.   The  large  attendance  at  the 
Conference  gives  evidence  of  the  impact  of  the  Patient  Abuse 
Law  and  the  current  level  of  interest  in  preventing  patient 
abuse  and  neglect. 
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D.   RESULTS  IN  STATE  LEGISLATION.  REGULATIONS 
AND  ADMINISTRATION  OF  THE  MEDICAIDTROSRAM 

By  recommending  corrective  legislation,  regulations,  and 

administrative  procedures,  the  Medicaid  Fraud  Control  Unit  seeks  to 

improve  the  efficiency  and  fairness  of  the  Medicaid  system. 

Improved  legislation,  regulations,  and  administration  of  the 

Medicaid  program  may  be  the  most  lasting  effects  of  the  Unit's 

activities. 

The  Attorney  General  has  sponsored  three  major  legislative  acts 
which  the  Medicaid  Fraud  Control  Unit  has  recommended  and  supported 
the  Medicaid  False  Claims  Act  and  the  Patient  Abuse,  Mistreatment 
and  Neglect  Act,  both  adopted  by  the  Legislature  in  1980;  and  the 
Nursing  Home  Receivership  Act,  adopted  in  1981. 
1.   Medicaid  False  Claims  Act 

The  Medicaid  False  Claims  Act,  G.L.  C.118E,  ss.  21A-21G,  was 
proposed  by  the  Unit  as  a  result  of  its  early  experiences 
prosecuting  nursing  home  and  other  provider  fraud  .under  inadequate 
criminal  laws.   The  Act,  patterned  after  federal  law,  provides 
substantial  penalties  for  providers  who  submit  fraudulent  claims  to 
the  Medicaid  system.   Each  wilful  false  claim  proved  under  the  Act 
is  punishable  by  a  fine  of  up  to  $10,000  or  by  imprisonment  for  as 
long  as  five  years  or  by  both.   The  same  penalties  apply  to  the 
offering,  payment,  solicitation,  or  receipt  of  bribes  or  kickbacks 
in  supplying  or  purchasing  Medicaid-covered  goods  and  services. 
Providers  who  wilfully  charge  money  in  excess  of  established  rates 
for  Medicaid  services,  or  require  extra  payments  as  a  precondition 
to  admitting  or  retaining  a  Medicaid  patient  in  a  hospital  or 
nursing  home  may  also  be  punished  by  up  to  $10,000  in  fines  or  5 
years  in  prison  under  the  Act. 
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In  addition  to  or  in  lieu  of  criminal  penalties,  the  Attorney 
General  may  bring  a  civil  action  to  recover  treble  damages  plus 
costs  of  investigation  and  litigation. 

The  Unit  now  routinely  uses  the  Medicaid  False  Claims  Act  as 
the  basis  for  criminal  charges  against  Medicaid  providers.   Both 
the  Act's  criminal  penalties  and  its  civil  damages  have  been 
invoked  against  providers  guilty  of  submitting  false  Medicaid 
claims . 
2.   Patient  Abuse,  Mistreatment,  and  Neglect  Act 

The  Patient  Abuse  Act,  G.L.  c.lll  ss.  72F-72L,  and  c.265, 
s.38,  makes  it  a  crime  punishable  by  up  to  two  years  in  jail  or  a 
$5,000  fine,  or  both,  to  wilfully  abuse,  neglect  or  mistreat  a 
nursing  home  or  rest  home  resident. 

Most  important  is  the  mandatory  reporting  requirement.   Any 
nursing  home  employee  or  health  professional  who  has  reason  to 
believe  that  a  patient  has  been  abused,  mistreated  or  neglected 
must  report  the  facts  immediately  by  telephone  to  the 
Massachusetts  Department  of  Public  Health.   The  Department  relays 
the  reports  promptly  to  the  Unit,  which  investigates  all  serious 
complaints. 

The  law  has  assisted  the  Unit  in  improving  the  effectiveness 
of  its  patient  abuse  program  significantly.   Before  the  law  took 
effect  in  late  1980,  the  Unit  had  been  able  to  prosecute  only  one 
nursing  home  employee  for  assaulting  and  beating  a  patient.   Since 
the  law  took  effect,  the  Unit  has  received  more  than  400 
complaints,  investigated  more  than  200,  and  prosecuted  14  persons 
for  patient  abuse  or  related  crimes. 

The  Patient  Abuse  Act  was  proposed  by  the  Attorney  General  and 
the  Department  of  Public  Health. 
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3.  Nursing  Home  Receivership  Act 

The  Nursing  Home  Receivership  Act  provides  a  method  of 
protecting  nursing  home  residents  when  an  owner  allows  conditions 
in  the  nursing  home  to  become  so  deficient  that  the  residents  are 
in  danger. 

The  Receivership  Act,  G.L.  c.lll,  ss.  72M-72U,  was  proposed  by 
the  Attorney  General  with  the  Department  of  Public  Health.   The 
Act  provides  that  the  Attorney  General  or  the  Department  may 
petition  the  Superior  Court  to  appoint  a  receiver  for  a  nursing 
home  if  an  emergency  exists,  or  if  the  health,  safety,  or  welfare 
of  the  residents  cannot  be  assured  pending  full  administrative 
hearing  on  license  denial  or  revocation.   The  Act  provides  for 
avoidance  of  fraudulent  or  unreasonable  leases  or  contracts  by  the 
receiver,  for  court  determination  of  reasonable  rates,  and  for 
avoidance  of  foreclosure  or  eviction  during  the  receivership. 

Since  the  Receivership  Law  went  into  effect  in  1981,  the 
Attorney  General  has  acted  to  secure  receiverships  several  times, 
to  protect  nursing  home  residents  from  dangerous  conditions  and 
precipitous  transfers  to  other  homes. 

4.  Regulatory  and  Administrative  Recommendations 

The  Unit  has  recommended  to  the  Rate  Setting  Commission  and 
the  Department  of  Public  Welfare  certain  regulatory  and 
administrative  changes  to  resolve  problems  which  have  come  to  the 
Unit's  attention  as  it  has  investigated  or  prosecuted  Medicaid 
fraud. 

a.    Patient  Abuse  Reporting  and  Investigation  Regulations 
An  Assistant  Attorney  General  from  the  Unit  is  serving  on  the 
Department  of  Public  Health's  Advisory  Committee  to  develop 
Regulations  for  Case  Reporting  and  Investigation  of  Patient  Abuse, 
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Mistreatment  and  Neglect.   The  Advisory  Committee  assisted  the 
Department  to  develop  its  Policy  Guidelines  for  Case  Reporting  and 
Investigation,  issued  in  1984.   Unit  staff  work  closely  with 
Department  of  Public  Health  staff  to  ensure  that  patient  abuse  and 
neglect  cases  are  referred  promptly. 

b.  Usual  and  Customary  Charge  Rule 

The  Unit  recommended  in  1979  that  the  Rate  Setting  Commission 
(RSC)  and  the  Department  of  Public  Welfare  (DPW)  clarify  and 
enforce  the  rule  that  pharmacies  may  not  charge  higher  prices  for 
dispensing  drugs  to  Medicaid  recipients  than  they  charge  to  the 
general  public. 

Both  recommendations  have  been  adopted.   As  a  result  of 
improved  compliance  with  this  rule  by  pharmacies,  the  Unit 
estimated  in  1979  that  the  Commonwealth  could  save  almost  $3/4 
million  annually.   Current  savings  in  the  Medicaid  pharmacy 
program  should  be  much  higher,  as  annual  pharmacy  payments  now 
approach  $60  million. 

In  addition,  both  nationally  and  in  Massachusetts,  the  Unit 
has  recommended  that  the  Medicaid  program  clarify  and  enforce  the 
customary  charge  rule  as  it  applies  to  all  ambulatory  providers 
across  the  board.   The  Department  of  Public  Welfare  has 
strengthened  its  implementation  of  this  important  cost-saving  rule 
with  the  Medicaid  Management  Information  System. 

c.  Transportation  Rates 

The  Unit  recommended  in  1980  that  the  Medicaid  program 
reimburse  transportation  providers  on  the  basis  of  a  flat-rate 
mileage  chart,  paying  a  standard  simple  zoned  rate  statewide 
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rather  than  paying  whatever  the  provider's  customary  charge  is. 
The  flat  rate  system  would  be  far  easier  to  audit,  and  would 
eliminate  excessively  high  charges  for  trips  which  are  not  routine. 

d.  Competitive  Bidding  for  Medicaid  Goods  and  Services 

Upon  reviewing  the  standards,  procedures,  and  information  used 
by  the  Department  of  Public  Welfare  in  awarding  a  1981 
competitive-bid  contract  to  provide  goods  to  Medicaid  recipients, 
the  Unit  made  several  recommendations  to  improve  the  bid-selection 
process  and  to  better  protect  the  Medicaid  program  if  it  purchases 
Medicaid  goods  or  services  through  competitive  bidding  in  the 
future. 

e .  Other  Regulatory  Recommendations 

The  Unit  recommended  that  Rate  Setting  Commission  and 
Department  of  Public  Welfare  clarify  the  requirements  that 
physicians  bill  lower  rates-when  they  see  several  nursing  home 
patients  on  one  visit,  and  that  medical  laboratories  not  bill  for 
doing  expensive  individual  tests  when  they  run  an  automated 
battery  of  tests.   The  Unit  also  recommended  that  the  Department 
require  that  pharmacies  dispense  maintenance  drugs  monthly  rather 
than  weekly,  so  that  each  week  a  separate  $2.70  dispensing  fee  is 
not  charged.   The  Unit  has  recommended  that  the  standards  for  the 
use  and  billing  of  Class  I  and  II  ambulances  be  clarified. 
Currently,  the  Unit  is  preparing  recommendations  to  improve  the 
administration  and  auditing  of  personal  needs  accounts  in  rest 
homes.   Each  of  these  recommendations  would  result  in  substantial 
savings  to  the  Commonwealth. 

-47- 


f .  Access  to  Provider  Records 

The  Department  o£  Public  Welfare  has  required  in  its 
Administrative  and  Billing  Regulations  that  each  provider  agree  to 
make  available  to  the  Unit  all  of  its  records  documenting  that 
Medicaid  services  were  provided.   This  rule,  adopted  on  the 
recommendation  of  Unit  attorneys,  assists  the  Unit  to  review 
records  of  Medicaid  services  before  it  decides  whether  to  open  a 
formal  Grand  Jury  investigation. 

g.  Medicaid  Provider  Agreements 

The  Unit  has  consistently  urged  that  the  Department  of  Public 
Welfare  require  each  type  of  provider  to  sign  a  formal  Provider 
Agreement  explicitly  setting  forth  his  obligations  and 
agreements.   The  Department  has  adopted  a  standard  Provider 
Agreement  consistent  with  this  recommendation. 

h.    Certificate  of  truthfulness  on  bills  signed  by 
providers  — 

The  Unit  drafted  proposed  statements  of  truthfulness  for 
providers  and  accountants  to  sign  under  penalties  of  perjury  when 
submitting  invoices  and  cost  reports.   The  Department  of  Public 
Welfare  uses  invoices  which  contain  affirmations  of  truthfulness 
which  are  consistent  with  the  Unit's  suggestions,  and  which  remove 
ambiguities  in  previous  language. 

i .    Nursing  Home  Field  Audits:  Fraud  Detection  by  Agencies 
The  Unit  has  repeatedly  urged  that  the  Legislature  give  the 
Rate  Setting  Commission  the  necessary  staff  and  budget-  to  do  field 
audits  of  nursing  home  costs,  to  identify  and  deter  fraud  by 
providers.   The  Unit  has  also  supported  increased  budgets  for  the 
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Department  of  Public  Welfare  Provider  Review  and  Sanctions  Unit. 
In  addition,  the  Unit  has  sought  assistance  from  the  U.S. 
Department  of  Health  and  Human  Services  to  secure  the  necessary 
administrative  audits  for  fraud. 

These  efforts  and  these  of  others  have  met  with  some  success. 
Since  1978,  the  staff  of  the  Department  of  Public  Welfare  Provider 
Review  and  Sanctions  Unit  has  increased  from  14  persons  to  over 
100.   Since  1983,  12  Department  of  Public  Welfare  auditors  have 
been  doing  50  to  60  nursing  home  field  audits  per  year.   The  Rate 
Setting  Commission  is  increasingly  computerizing  its  rate-setting 
functions,  and  expects  to  be  able  to  do  field  audits  of  nursing 
homes  and  rest  homes  later  this  year. 

Unit  staff  work  regularly  with  representatives  of  both 
agencies  and  with  the  Department  of  Public  Health  to  ensure  the 
referral  of  potential  provider  fraud  and  patient  abuse  cases. 

j .    Medicaid  Management  Information  System  (MMIS) 

The  most  significant  change  in  the  Medicaid  Program's 
administration  in  the  past  six  years  is  the  Medicaid  Management 
Information  System,  the  Department  of  Public  Welfare's  new 
computerized  provider  payment  and  user-oriented  system,  which  is 
now  in  its  first  year  of  full  operation.   A  major  feature  of  the 
system  is  the  Surveillance  and  Utilization  and  Review  System 
(SURS),  which  contains  computer  programs  designed  to  detect 
possible  fraud. 

The  Medicaid  Fraud  Control  Unit  has  participated  actively  in 
the  development  and  design  of  the  system,  and  much  of  the  fraud 
identification  capacity  in  MMIS  is  based  on  recommendations  from 
the  Unit. 
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E.   NATIONAL  LEADERSHIP 

The  Massachusetts  Attorney  General's  Medicaid  Fraud  Control 
Unit  is  a  national  leader  in  the  effort  to  control  and 
prosecute  Medicaid  provider  fraud  and  patient  abuse. 

1.  Congressional  Committee  Rates  Massachusetts  Second  Most 
Effective  Unit  in  Nation 

In  1982,  the  United  States  House  of  Representatives  Select 
Committee  on  Aging,  headed  by  Congressman  Claude  Pepper  of 
Florida,  rated  the  Massachusetts  Medicaid  Fraud  Control  Unit  to 
be  the  second-best  Unit  in  the  Nation.* 

The  rating  was  based  on  factors  such  as  indictments, 
convictions,  and  potential  monetary  recoveries  identified.   The 
report  also  noted  Massachusetts'  legislative  and  administrative 
reforms  as  measures  of  Unit  effectiveness.   Report,  pp.  35-36. 

2.  General  Accounting  Office  Cites  Examples 
of  Massachusetts  Unit's  Effectiveness 

In  1980,  the  United  States  General  Accounting  Office  (GAO) 
reviewed  the  effectiveness  of  Massachusetts  and  six  other 
Medicaid  Fraud  Control  Units.   The  GAO  found  that  Medicaid 
Fraud  Control  Units  can  be  an  effective  force  in  combatting 


*Select  Committee  on  Aging,  House  of  Representatives 
97th  Congress,  Second  Session.  Medicaid  Fraud:  A  Case 
History  in  the  Failure  of  State  Enforcement,  Comm. 
Pub.  No.  97-315,  March  27,1982.  p. 103. 
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Medicaid  fraud,  and  that  their  effectivness  should  increase  as  they 
gain  experience.* 

According  to  the  GAO,  "one  of  the  most  significant  ways  in  which 
fraud  Units  affect  Medicaid  fraud  prevention  may  well  be  the 
deterrence  their  existence  creates  to  dissuade  Medicaid  providers 
from  attempting  fraud."  Report,  p. 14. 

The  GAO  Report  also  said  that  state  fraud  units  have  had  an 
important  impact  on  Medicaid  fraud  through  their  "contributions  to 
state  legislation  and  regulations  that  have  made  it  easier  to 
identify  fraud  and  provide  for  more  stringent  penalties."  Report, 
p. 14.   According  to  the  GAO,  the  Units  "have  identified  weaknesses 
in  the  State  Medicaid  agencies'  Claims  Payment  Systems  and  made 
recommendations  to  change  ineffective  regulations  and  to  establish 
regulations  when  needed."   Li. ,  p. 14. 

Specifically,  the  General  Accounting  Office  cited  the  strong 
deterrent  effect  the  Massachusetts  Unit  has  apparently  had  on 
pharmacies,  Iji.  ,  p.  15;  the  two  remedial  laws  adopted  by 
Massachusetts  in  1980  to  deter  fraud  and  improve  the  quality  of  care 
to  residents  of  long-term  care  facilities  -  the  Medicaid  False 
Claims  Act  and  the  Patient  Abuse  and  Reporting  Act.,  Ld*  >  P-17**  and 
recommendations  made  by  Massachusetts  to  improve  computer  screening 
for  fraud  indicators  by  the  state  agency  and  the  Unit.   Id,.,  p.  18. 
The  General  Accounting  Office  recommended  that  Congress  continue 
funding  Medicaid  Fraud  Control  Units  at  90%  for  the  first  three 
years  and  75%  thereafter.  ]A. ,  p. 18.   The  Congress  passed  this 
funding  provision,  and  this  is  the  current  Federal  law. 


^"Federal  Funding  for  State  Medicaid  Fraud  Control  Units  Still 
Needed,"  Report  to  the  Congress  of  the  United  States  by  the 
Comptroller  General.   HRD-8l-Z   October  6,  1980,  p. ii.    ~~ 
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3-    National  Association  of  Attorneys  General 

Since  its  establishment,  the  Massachusetts  Unit  has  been 
active  in  the  National  Association  of  Medicaid  Fraud  Control 
Units  sponsored  by  the  National  Association  of  Attorneys 
General.   Through  the  Association,  the  Unit  has  influenced 
national  legislation  and  policy,  shared  its  expertise,  and 
learned  from  the  experiences  of  Medicaid  Fraud  Control  Units  in 
other  offices  of  state  Attorneys  General. 

a.    Congressional  and  Federal  Impact 

In  1981,  Assistant  Attorney  General  Donald  P.  Zerendow  was 
elected  to  serve  as  President  of  the  National  Association  of 
Medicaid  Fraud  Control  Units.   During  Zerendow1 s  year-long 
terra,  the  30-state  Association  actively  represented  the  newly 
created  Medicaid  Fraud  Control  Units  in  Congress  and  with  the 
United  States  Department  of  Health  and  Human  Services,  which 
oversees  the  Units. 

Testifying  before  both  the  United  States  Senate  Finance 
Committee  and  the  Senate  Special  Committee  on  Aging  in  1981, 
Zerendow  relayed  the  Association's  concerns  that  an 
across-the-board  attack  on  Medicaid  provider  fraud,  both 
administrative  and  prosecutorial,  is  necessary  to  address  the 
current  level  of  fraud  and  abuse.   He  emphasized  that  provider 
fraud  control  was  not  receiving  the  priority  it  must,  either  in 
single  state  agencies  or  on  the  federal  level.   If  fraud 
control  efforts  are  to  provide  effective  deterrence  to  those 
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defrauding  the  Medicaid  system,  he  testified,  the  government 
must  make  these  efforts  more  effective.   Zerendow  also  took 
this  message  to  the  Secretary  of  Health  and  Human  Services. 
Attorney  General  Bellotti  has  briefed  President  Reagan  on  the 
importance  of  increased  fraud  control  efforts  at  the  national 
level . 

As  a  result  of  the  National  Association's  efforts,  in  large 
part,  Medicaid  fraud  detection  and  control  has  received  higher 
priority  on  the  federal  level.   The  Department  of  Health  and 
Human  Services  Inspector  General  now  has  the  responsibility  for 
funding,  assisting  and  monitoring  state  Medicaid  Fraud  Units, 
with  expanded  resources  to  do  the  job.   The  federal  funding  of 
Medicaid  Fraud  Control  Units  has  been  continued  at  their 
current  90%  -  75%  levels,  as  sought  by  the  National  Association 
of  Medicaid  Fraud  Control  Units. 

The  Association  continues  its  briefings  of  Congress  and 
federal  officials  on  Medicaid  Fraud  Unit  activities.   In  1983, 
the  Association  briefed  Congressional  staff.   To  emphasize  the 
necessity  of  improved  computerized  fraud  detection,  the 
Massachusetts  Unit  showed  Congressional  staffers  a  television 
interview  discussing  the  largest  case  of  fraud  by  an  individual 
provider  in  Massachusetts.   Though  the  provider  billed  for 
providing  many  more  hours  in  a  month  than  a  month  contained,  - 
and  he  was  billing  for  more  than  half  of  the  psychological 
testing  services  in  the  state,  the  case  came  to  the  Unit's 
attention  not  through  a  computer  alert,  but  rather  from  an 
anonymous  telephone  call. 
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b.  Model  Medicaid  Fraud  Control  Law 

In  1982,  the  National  Association  of  Attorneys  General 
endorsed  a  state  Model  Medicaid  Fraud  Control  Law,  drafted  by  a 
subcommittee  on  which  two  Massachusetts  Assistant  Attorneys 
General  had  participated.   The  law,  drafted  primarily  by  a 
Massachusetts  attorney,  has  been  used  as  a  model  by  several 
other  States'  Attorneys  General,  who  are  seeking  improved  state 

0 

legislation  to  prosecute  Medicaid  Provider  Fraud  effectively. 

c.  National  Training  Activities  by  Massachusetts  Unit 
The  Massachusetts  Medicaid  Fraud  Control  Unit  has  worked 

actively  with  the  National  Association  of  Attorneys  General  to 
share  its  experience  and  expertise  in  investigating  and 
prosecuting  provider  fraud  and  patient  abuse  with  other  state 
fraud  control  units. 

The  Massachusetts  Unit  contributes  regularly  to  the 
Association's  monthly  Medicaid  Fraud  Report,  which  contains 
reports  of  significant  issues  and  cases  prosecuted  by  the 
states. 

Unit  Attorneys,  investigators,  and  auditors  also  have 
conducted  a  number  of  educational  training  programs  for  other 
state  fraud  control  units. 

Currently,  Unit  staff  are  preparing  for  an  Eastern  Regional 
Conference  on  Computer  Fraud,  where  they  will  present 
information  about  new  Massachusetts  computer  fraud  detection 
capabilities. 

In  1984,  a  Unit  Assistant  Attorney  General  coordinated  a 
panel  discussion  entitled,  "Patient  Abuse:  Also  Our 
Responsibility,"  for  the  National  Training  Conference.   She 
participated  in  a  panel  on  "Patient  Abuse:  The  Massachusetts 
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Approach"  at  the  National  Association  of  Attorneys  General 
Conference  on  the  Elderly  and  the  Law.   This  spring,  she 
presented  a  training  session  on  patient  abuse  and  neglect  to 
the  Western  Regional  Training  Conference  of  the  Association, 
giving  the  first  out-of-state  showing  of  "Incident  Report",  a 
training  film  on  nursing  home  patient  abuse  developed  by  the 
Department  of  Public  Health.   The  office  has  published  a  paper 
entitled  "Investigating  and  Prosecuting  Patient  Abuse  and 
Neglect  in  Nursing  Homes:  The  Massachusetts  Experience,"  for 
other  states  interested  in  protecting  nursing  home  patients 
from  abuse  and  neglect. 

Unit  Attorneys  and  investigators  have  also  developed  a 
training  manual  on  dental  investigations  and  prosecutions, 
entitled  "Detecting  Fraud  and  Abuse  by  Dental  Providers  in  the 
Medicaid  Program."   They  conducted  a  training  program  on  dental 
investigations  at  the  Northeastern  Regional  Training  Conference 
in  1984. 

The  Massachusetts  Fraud  Control  Unit  sponsored  the  National 
Training  Conference  for  all  state  Units  in  1981,  using  the 
active  case-method  approach  to  train  experienced  attorneys, 
auditors  and  investigators,  with  a  principal  focus  on  the 
hospital  silver  -  theft  program. 

Unit  staff  have  participated  in  numerous  other  training 
programs,  both  in  Massachusetts  and  through  the  National 
Association. 

Currently,  a  Massachusetts  Assistant  Attorney  General 
serves  on  the  National  Association's  Training  Committee  and 
another  Unit  attorney  chairs  the  Association's  Technical 
Assistance  Committee. 

-55- 


1.  Medicaid  Providers  or  Employees  Receiving  Criminal 

Convictions  or   ^ 
Continuances  Without  Findings  With  Conditions 

July  1,  1978  to  September  1,  1985 

TOTAL   CONVICTIONS    CWF 

1.  Nursing  Home  Operators  or     74        61        13 

employees 

2.  Hospital  Employees 

or  Vendors  34        21        13 

3.  Pharmacists  or  Pharmacies  33  19        14 

4.  Dentists  11  10         1 

5.  Physicians  11  7         4 

6.  Taxi  or  Ambulance  Owners  8  8         - 

7.  Psychologists  or  Employees  44- 

8.  Podiatrists  3  2         1 

9..  Durable  Medical  Equipment 

Providers  3         2         1 

10.  Clinical  Laboratory  Owner  i         1         0 

11.  Optometrist  11- 

12.  Special  Education  11- 

13.  State  Employee  11- 

14.  Nursing  Home  Employees        12         9         3 

Patient  Abuse 


Total: 


"197       147        50 
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2.  Individual  and  Corporate 
Cases  Resulting  in  Criminal  Convictions  or 
Continuances  Without  Findings  With  Condition; 


igs  witn  conditions 


July  1,  1978  to  September  1,  1985 

1.  74   Nursing  Home  Operators  or  employees 

58  Individuals 
16  Corporations 

2.  34   Hospital  Employees  or  Vendors 

32    Individuals 
2   Corporations 

3.  33   Pharmacists  or  Pharmacies 

21   Pharmacists 
12   Corporations 

4.  11   Dentists 

9   Individuals 
2   Corporations 

5.  11   Physicians 

6.  8    Taxicab  or  Ambulance  Owners 

6   Individuals 
2   Corporation 

7.  4    Psychologists  or  Employees 

8.  3    Podiatrists 

9.  3    Durable  Medical  Equipment  Providers 

2    Individuals 
1    Corporation 

10.  1  Medical  Laboratory  Owner 

11.  1  Optometrist 

12.  1  Special  Education  Provider 

13.  1  State  Employee 

14.  12  Nursing  Home  Employees  -  Patient  Abuse 


153  Individuals 

44  Corporations 
197  Total 

-57- 


3-  Individual  and  Corporate  Criminal  Convictions: 

„  ..    Medicaid  False  Claims,  Larceny.  Periur~ 

Bribery,  rax  unmesT  Patient  Abuse,  and  Related  Crimes 


1.   61 


July  1,  1978  to  September  1,  1985 

Nursing  Home  Operators  or  Employees 
50    Individuals 
11    Corporations 


2.  21   Hospital  Employees  or  Vendors 

19    Individuals 
2    Corporations 

3.  19   Pharmacists  or  Pharmacies 

13    Individuals 
6   Corporations 

4.  10   Dentists 

8    Individuals 
2    Corporations 

5.  7    Physicians 

6.  8    Taxicab  or  Ambulance  Owners 

6    Individuals 
2    Corporation 

7.  4    Psychologists  or  Employees 

8.  2    Durable  Medical  Equipment  Providers 

9.  2    Podiatrists 

10.  1    Clinical  Laboratory  Owner 

11.  1    Optometrist 

12.  1    Special  Education 

Provider 

13.  1    State  Employee 

14.  9    Nursing  Home  Employees  -  Patient  Abuse 

147   TOTAL       Criminal  Convictions      125  Individuals 

22  Corporations 
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4.  Individual  and  Corporate  Cases 
Continued  Without  Findings  With  Conditions 

July  1,  1978  to  September  1,  1985 


1.  13   Nursing  Home  Operators 

-  8  Individuals 

-  5  Corporations 

2.  13   Hospital  Employees  or  Vendors 

3.  14   Pharmacists 

-  8  Individuals 

-  6  Corporations 

4.  1    Dentist 


5. 
6. 

7. 
8. 


Physicians 

Durable  Medical  Equipment  Provider 
(Corporation) 

Podiatrist 

Nursing  Home  Employees  -  Patient  Abuse 


50   Total 
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5.  Persons  Sentenced  to  Serve  Prison  or  Jail  Terms 
July  1,  1978  to  September  1,  1985 


1.   10 


Nursing  Home  Operators 


3-5  Years 

27  Months 

1  Year    (2) 

6  Months  (5) 

104  Days 


2.  3    Dentists 

3.  2    Taxicab  Owners 

4.  1    Psychologist 

5.  1    Psychologist's  Aide 

6.  1    Durable  Medical  Equipment 

Provider 

7.  1    Clinical  Laboratory  Owner 

8.  1    Nursing  Home  Aide  - 

Patient  Abuse 


6  Months  (2) 
2  Months  (1) 

6  Months  (2) 

4-5  Years 

3-5  Years 

2  Years 


1  Year 
5  Years 


20  Persons  Sentenced 
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6.  MEDICAID  FRAUD  CONTROL  UNIT: 

MONEY  PAID  6ft  frfeFfiRkfl)  ft)R  PAYMENT 

BY  ALL  PROVIDER  GROUPS 


FINES, COSTS  §  SAVINGS 


GROUP  TOTAL        RESTITUTION  DAMAGES 

1.  Nursing  Homes 

a.  Cost  Reports  $2,939,260     $2,792,257  $147,003 

b.  Employee 

Withholding  Taxes  1,168,343  1,155,268  13,075 

c.  Personal  Needs 

Accounts  436,024  399,249       36,775 

d.  Supplemental  Payments 

Pension  Fund  268,232  253,557       14,675 

2.  Psychologists  665,904  637,987       27,917 

3.  Physicians  591,391  531,841       59,550 

4.  Pharmacists  467,935  321,210      146,725 

5.  Transportation  436,449  424,293       12,156 

6.  Dentists  360,523  255,091      105,432 

7.  Hospital  Employees  and  214,600  192,000       22,600 
Vendors-Silver 

8.  Home  Health  Agencies    196,093  196,093 

9.  Clinics  126,108  126,108" 

10.  Durable  Medical  65,750  40,750      25,000 
Equipment 

11.  Physical  §  Occupational  28,245  28,245 
Therapists 

12.  Podiatrists  26,396  22,396       4,000 

13.  Clinical  24,454  24,454 
Laboratories 

14.  Optometrists  12,750  "7,315       5,435 

15.  Special  Education  '  1,000  -           1,000 

16.  State  Employees  1,000  -           1,000 

17.  Patient  Abuse  765  -             765 
TOTALS :  $8,031,222      $7,408,114  $623,108 
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